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This action arises out of the efforts of plaintiffs
Davi d Bush and his brother Christopher Bush to | ocate David
Bush’s children in 2006 and 2007. In 2004, David Bush consented
to the entry of a Protection from Abuse (“PFA’) order against him
and in favor of his ex-wife, Isara |Isabella Serene.' The PFA
order granted primary physical custody to Serene, who took the
children from Pennsylvania to Virginia and changed their
identities in an effort to avoid being found. After the PFA
order expired in 2006, David Bush enlisted the help of his
brot her, Christopher Bush, a police officer in Newtown Township,
Pennsyl vania, to locate his children. David Bush obtained a
custody order froma Pennsylvania court, which was |ater vacated

as inproperly granted, and subsequently enlisted the aid of the

!Serene is naned in the caption of the plaintiffs’ conplaint
as “Sara N cole Bush a/k/a Serene Isara |Isabella a/k/a Sara
Ni col e Monserrate a/k/a Sara N cole Monserrate Bush.” At oral
argunent, her counsel infornmed the Court that Serene has legally
changed her nane to Isara |Isabella Serene, and the Court wl|
therefore refer to her under that name. 5/2/08 Tr. of Oral Arg.
on May 2, 2008, at 32.



Virginia police to take custody of the children. The Virginia
police renoved the children fromschool and brought themto their
father, who in turn returned to Pennsylvania with the children.

Upon |l earning that her children had been given to her
ex- husband, Serene succeeded in having the court order granting
custody to David Bush vacated for |lack of jurisdiction. Serene
al so enlisted the help of the Pennsylvania State Police (“PSP").
As a result of these efforts, the Virginia police issued a
warrant for David Bush’s arrest for child abduction by a parent
and for conspiracy. David Bush was arrested in Pennsylvania and
was extradited to Virginia where the charges agai nst himwere
ultimately dropped. Serene was |ater awarded full custody over
the children, and David Bush was awarded no visitation rights.
Chri stopher Bush, in turn, was investigated and disciplined by
the PSP for his actions in assisting his brother.

David and Christopher Bush filed this suit under 42
US C 8§ 1983, as well as state |aw, seeking damages both for
David Bush’s arrest and for the PSP investigation into
Chri stopher Bush’s activities. |In their first amended conpl aint,
the plaintiffs naned as defendants |sara |sabella Serene; two
officers of the Richnond, Virginia Police Departnent, Sergeant
Sean Adans and Lieutenant Brian Russell; and three officers of
the PSP, Captain Kenneth Hill, Lieutenant Steven J. Ignatz, and

Sergeant Joseph Tri pp.



In a Menorandum and Order dated Novenber 3, 2008, this
Court found that it |acked personal jurisdiction over defendants
Adans and Russell.? 1n a subsequent Menorandum and Order dated
January 27, 2009, the Court dism ssed all clains against
def endant Serene for failure to state a claimand for |ack of
personal jurisdiction. The only defendants remaining in this
action are therefore defendants Hill, Ignatz, and Tripp.?
Defendants Hill, lIgnatz, and Tri pp have noved for sumrary
judgnment on Christopher Bush’s clains. After a full round of
briefing, the Court held oral argunent on COctober 25, 2010. For

the reasons that follow, the Court will now grant the notion.

Summary Judgnment Record

The Court begins with the sumary judgnent record,
whi ch consists largely of undisputed facts except where otherw se
noted. The Court remarks as an initial matter, however, that
many of the statenments of fact offered in the plaintiffs’
opposition brief do not find support in the record. |In several

i nstances, the record either fails to support the plaintiffs’

’2ln a subsequent Menorandum dated January 27, 2009, the
Court decided to dismss, rather than sever and transfer, the
cl ai ns agai nst defendants Adans and Russell.

3The plaintiffs subsequently brought suit in Virginia
agai nst the defendants that were dism ssed fromthis action.
That suit was di sm ssed on procedural grounds. Tr. of Oral Arg.
on Cct. 25, 2010, at 34.



clainms, or the pages on which the plaintiffs rely are altogether
m ssing. The Court has therefore attenpted to piece together the
undi sputed facts based on its own independent review of the
record, and will highlight any discrepanci es bel ow

Davi d Bush and |sara |sabella Serene were married in
July of 1993 and had three children during their marriage. On
July 6, 2004, David Bush consented to the entry of a Protection
from Abuse (“PFA”) order against himand in favor of Serene. The
PFA order granted Serene primary physical custody of the three
children. David Bush was prohibited fromcontacting Serene, and
was granted no partial physical custody or visitation rights.

The order expired on January 6, 2006. Decenber 22, 2009 Dep. of
David Bush (“12/22/09 D. Bush Dep.”), Ex. 1 to Defs. H I, Ignatz
and Tripp’s Mem of Law in Support of the Mt. for Summ J.
(“Defs.” S.J. Br.”), at 7; July 6, 2004, Protection from Abuse

O der, Ex. 3 to Defs.” S.J. Br, 11 3, 5, 9.

After the PFA order expired, David Bush sought to
obtain visitation rights with his children. Before a visitation
heari ng could be held, however, David Bush was required to find
and serve Serene with a petition. |In md-February 2006, David
Bush went to the PSP barracks in Mansfield, Pennsylvania, and
request ed assi stance from PSP Troop F in locating Serene and his
three children. At the Mansfield barracks, David Bush spoke with

Sergeant Tripp, who inforned the plaintiff that he had no rights



in view of the PFA order that had been in effect against him
Sergeant Tripp then assigned Trooper Wisner to take a witten
statenment from David Bush. Pennsylvania |aw requires |aw
enf orcenment agencies to investigate m ssing children upon receipt
of a report, and to enter mssing children into the Comonweal t h
Law Enforcenent Assistance Network (“CLEAN’) upon receipt of
sufficient identifying information. David Bush’s children were
not entered into the CLEAN network, however, because Troop F
deened themnot to be mssing by virtue of the fact that they
were with their nmother.* 12/22/09 D. Bush Dep. at 12-16; January
7, 2010 Dep. of Joseph Tripp (“1/7/10 Tripp Dep.”), Ex. to Pls.
Br. in OQop'n to Defs.” S.J. Br. (“Pls. OQop’n”), at 49-50; January
7, 2010 Dep. of Steven J. lgnatz (“1/7/10 Ignatz Dep.”), EX. to
Pls.” Qop’'n, at 101-02; see also 18 Pa.C. S. § 2908.

After visiting the Mansfield barracks, David Bush
contacted the PSP and inquired into the status of the
i nvestigation, but received no further information. Around April
of 2006, David Bush contacted his brother, Christopher Bush, a
detective at the Newt owmn Township Police Departnent, and inforned

Chri stopher Bush of the difficulties he was having |ocating his

“The plaintiffs also argue that the investigation was not
started pronptly, as required by Pennsylvania |law. The record
does not support these allegations. The plaintiffs rely on the
testinmony of Lieutenant |Ignatz, who | acked personal know edge and
who testified as to his opinion based on facts that were
presented to himby plaintiffs’ counsel. See January 7, 2010,
Dep. of Steven J. Ignatz, Ex. to Pls.” Qpp’'n, at 125-28.
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ex-wi fe and children. Christopher Bush in turn contacted
District Attorney John Cow ey on nultiple occasions and inquired
into the status of the investigation. 12/22/09 D. Bush Dep. at
16; Decenber 22, 2009 Dep. of Christopher Bush (*12/22/09 C. Bush
Dep.”), Ex. 2 to Defs.” S.J. Br., at 4, 9-12.

On June 23, 2006, David Bush obtained an order fromthe
Court of Common Pl eas of Luzerne County, Pennsylvania, granting
hi m primary physical and | egal custody of the three children, if
their | ocation could be discovered. The order also authorized
David Bush to take custody with the assistance of | aw enforcenent
and return the children to Pennsylvania. David Bush showed the
order to Christopher Bush, and Christopher Bush asked the Chief
of Police at the Newt owmn Township Police Departnent, Martin
Duffy, if he could assist with the search by entering the
children into the CLEAN NCI C network. Chief Duffy approved of
Chri stopher Bush’s request, and on July 22, 2006, Chri stopher
Bush entered David Bush’s children into the CLEAN NCI C net wor k
and generated a report docunenting the entry. June 23, 2006,
Luzerne County Court of Common Pleas Order, Ex. 4 to Defs.’” S.J.
Br., 1 1; 12/22/09 C. Bush Dep. at 13-16; Incident Investigation
Report, Ex. C.Bush-1 to 12/22/09 C. Bush Dep.

On August 11, 2006, Sergeant Tripp contacted

SCLEAN i s an acronym for the Commonweal th Law Enf or cenent
Assi stance Network. NCICis an acronymfor the National Crine
I nformation Center. Defs.” S.J. Br. at 5 n.3.
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Chri stopher Bush to ask whether he was related to David Bush, and
whet her he had nmade the CLEANNNCI C entry. After answering both
guestions in the affirmative, Christopher Bush asked whet her he
could share information wth Sergeant Tripp, in response to which
Tripp | aughed and ended the phone conversation. 12/22/09 C. Bush
Dep. at 18-10.

I n Septenber of 2006, Christopher Bush | earned that
David Bush’s children were living in the R chnond, Virginia,
area, and subsequently |ocated the school district where the
children were enrolled. Christopher Bush then contacted the
Ri chnmond City Police Departnent and spoke with Detective Lawson.
Chri st opher Bush expl ai ned that he was a Newt own Townshi p police
of ficer and that he was in possession of a custody order for his
brother’s children. Christopher Bush forwarded the June 23,
2006, Luzerne County Court order to the R chnond Police. On
Cct ober 12, 2006, Christopher Bush contacted David Bush and
informed himthat the children were in Virginia. On Cctober 13,
2006, David Bush went to Richnond, Virginia, and picked up the
chil dren, who had been renpoved from school by the Ri chnond
Police. They returned to Bucks County, Pennsylvania, the next
day. 12/22/09 C. Bush Dep. at 21, 23-28; 12/22/09 D. Bush Dep. at
27.

On Cctober 23, 2006, David Bush's ex-w fe Serene

obtained an order fromthe Luzerne County Court vacating the June



23, 2006, custody order as inproperly granted. The Luzerne
County Court noted that the original petition did not contain a
basis for jurisdiction, as neither party was a resident of
Luzerne County. Further, an ongoing proceeding in Tioga County
had not been disclosed to the Court. On or around October 23,
2006, Serene al so sought the help of PSP Troop F, to whom David
Bush had previously reported the children mssing. On the sane
date, Sergeant Tripp called Christopher Bush and asked if he knew
the location of David Bush’s children. |In response, Christopher
Bush asked whet her Sergeant Tripp had an order, and Tri pp
indicated that he did not. Although Christopher Bush knew t he
| ocation of the children, he did not tell Sergeant Tri pp.
Cct ober 23, 2006, Luzerne County Court of Common Pl eas Order, Ex.
5tothe Defs.” S.J. Br., 11 1-2; 12/22/09 C. Bush Dep. at 20.
According to the plaintiffs, the PSP then assisted
Serene by entering her children into the CLEAN NCI C network even
t hough the PSP officers knew the children were with David Bush.
In contrast, the PSP had refused to enter the children into the
CLEAN/ NCI C network under simlar circunstances when David Bush
previ ously sought help. The plaintiffs’ allegations are not
supported by the record. First, the record does not support the
contention that the PSP entered the children into the CLEAN NCI C
network. In the deposition of Sergeant Tripp, on which the

plaintiffs rely, Tripp reads froma report that he did not



prepare, and therefore his testinony is not based on personal
knowl edge. In addition, the facts in the report from which
Sergeant Tripp reads are anbi guous and do not indicate that the
PSP ever entered Serene’s children into the CLEAN network. See
Pls.” Qop’'n 9T 19-21; 1/7/10 Tripp Dep. at 51-56.

The record also fails to support the contention that
the nmenbers of Troop F were aware that the children were with
David Bush on the date when Serene sought help. The plaintiffs
rely on the deposition of Sergeant Tripp who, as noted above, was
reading froma report and not testifying based on personal
knowl edge. The plaintiffs also cite to the deposition testinony
of Sergeant Sean Adans, a police officer fromRi chnond, Virginia,
who originally hel ped David Bush |ocate his children. Sergeant
Adans testified that he renenbered speaking with Sergeant Tripp,
but could not recall the date or the content of the
conversation.® My 20, 2010 Dep. of Sergeant Sean Adans
(“5/20/ 10 Adans Dep.”), Ex. to Pls.” OCpp’'n, at 51-52.

On Cctober 25, 2006, David Bush was taken into custody

°The plaintiffs also cite to the deposition of Lieutenant
Brian Russell, Sergeant Adans’ supervisor. Although Lieutenant
Russell testified that he contacted Chief Duffy and ot her
i ndi viduals to request that David Bush be arrested and the
children be returned, the record does not indicate when those
conversations occurred. Specifically, it is not clear whether
t hose conversations occurred before Cctober 23, 2006, when Serene
reported the children as m ssing, such that Troop F woul d have
been on notice. The only date in the testinony is Cctober 25,
2006, when Russell called Chief Duffy. May 20, 2010 Dep. of
Li eutenant Brian Russell, Ex. to Pls.” Qop’'n, at 50-55.
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by the FBI and was subsequently sent to Ri chnond, Virginia.
Davi d Bush was held for several days, and was then rel eased on
bail following a prelimnary hearing. The charges against David
Bush were ultimately dropped. After a subsequent hearing in
Virginia, Serene was awarded full custody over the children, and
at the present tinme David Bush has neither custody nor visitation
rights. 12/22/09 D. D Bush Dep. at 41-42; Tr. of Oral Arg. on
Cct. 25, 2010 (“Tr.”), at 30.

Chri stopher Bush’s involvenent in David Bush's custody
di spute ended after his brother’s arrest. Sonetine after QOctober
23, 2006, the date on which Christopher Bush spoke w th Sergeant
Tripp, Christopher Bush contacted the PSP to determ ne the proper
procedure for filing a conplaint against a PSP officer. On
Novenber 19, 2006, Christopher Bush filed a prelimnary conpl aint
agai nst Sergeant Tripp. On January 15, 2007, Christopher Bush
filed a nore detailed witten conplaint wwth the Pennsyl vani a
Internal Affairs Division (“I AD’) agai nst Sergeant Tripp. The
plaintiff conplained about the manner in which Sergeant Tripp
handl ed the investigation into the | ocation of David Bush’s
children, as well as Tripp s deneanor when he comrunicated with
Chri stopher Bush on the phone. 12/22/09 C. Bush Dep. at 30-32;
PSP Use of Force or Conplaint, Ex. HIl 1 to April 15, 2010 Dep.
of Kenneth H Il (“4/15/10 H Il Dep.”), Ex. to Pls.” Opp’' n; PSP

Compl aint Verification, Ex. C. Bush-2 to 12/22/09 C. Bush Dep;
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1/7/10 Tripp Dep. at 99-100.

The conpl ai nt agai nst Sergeant Tripp was forwarded to
Captain Kenneth H |l on January 26, 2007. Captain Hll was
responsi bl e for overseeing the operations of the Mansfield
Station where Sergeant Tripp served as Station Conmander.’
Captain H ll, in turn, assigned Lieutenant Dennis Hle to conduct
an investigation into Christopher Bush’s conplaint, and al so
requested that the CLEAN Adm nistrative Unit conduct an
i ndependent investigation into Christopher Bush’s CLEAN NCI C
entries.® 12/22/09 C. Bush Dep. at 58; July 31, 2007, Letter
from Captain Kenneth H Il to Christopher Bush, Ex. CBush4 to

12/ 22/ 09 C. Bush Dep.; July 20, 2010 Dep. of WIllard M d i phant

‘Captain Wllard diphant, who served as the Director of the
Internal Affairs Division, was apparently the original recipient
of Christopher Bush’s conplaint. Captain Qiphant referred the
conplaint to Captain Hll. See July 20, 2010 Dep. of Wllard M
Aiphant, Ex. to Pls.” Opp'n, at 76-77; Pls.” Oop’'n T 61.

8The plaintiffs contend that, although it is customary in an
investigation to interview the conpl ai nant and/or the accused,
nei ther Sergeant Tripp nor Christopher Bush was interviewed in
this case. The record is in dispute on this question, however,
because Tripp testified that he was interviewed by Lieutenant
Hle. Conpare 7/20/10 Aiphant Dep. at 42 (testifying Tripp not
interviewed) with 1/7/10 Tripp Dep. at 100 (testifying Tripp was
interviewed by Hle). Wth respect to Christopher Bush, the
plaintiffs rely on m ssing pages fromthe deposition testinony of
Captain diphant, and therefore the record is not clear on
whet her Chri stopher Bush was interviewed. See Pls.” Opp'n § 54
(citing m ssing pages).
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(“7/20/10 Aiphant Dep.”), Ex. to Pls.” Opp’'n, at 42.°

On February 13, 2007, Trooper R chard Fultz fromthe
PSP CLEAN Adm nistrative Unit received an email from Lieutenant
Hi |l e, requesting an investigation into Christopher Bush’s
CLEAN NCI C entry. The email outlined the events |eading to David
Bush's arrest, and disclosed the fact that Christopher Bush had
filed an | AD conpl ai nt agai nst Sergeant Tripp. |In April or My
of 2007, Trooper Fultz requested a neeting with Christopher Bush
to discuss his use of the CLEAN network. On May 17, 2007,
Trooper Fultz and Lieutenant |Ignatz, Comrander of the CLEAN unit,
met with Christopher Bush and Chief Martin Duffy. Prior to the
nmeeting, Trooper Fultz and Lieutenant Ignatz discussed the case,
and Fultz informed Ignatz of Christopher Bush’s | AD conpl ai nt
against Tripp. July 20, 2010, Dep. of Richard T. Fultz (“7/20/10
Fultz Dep.”), Ex. to Pls.” Qpp’'n, at 8, 38-39; February 8, 2011
Email fromDennis Hle, Ex. Fultz 1 to 7/20/10 Fultz Dep; 1/7/10
| gnatz Dep. at 20-21; 12/22/09 C. Bush Dep. at 45-46

During the neeting with Christopher Bush, Trooper Fultz
did the majority of the talking and repeatedly asked Chri stopher

Bush if he had prepared a “M ssing Person Report” for the CLEAN

°Al t hough the plaintiffs cite to Captain diphant’s
deposition testinony, many of the pages referenced in the
plaintiffs opposition have been omtted fromthe record that was
submtted to the Court. The Court has therefore attenpted to
pi ece the facts together based on its own review of the record.
See Pls.” Qop’'n 1Y 46-47, 49-50 (citing to m ssing pages of
A i phant deposition).
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entry. Christopher Bush indicated that he had not prepared such
a report, but Chief Duffy subsequently produced an “I nci dent
| nvestigation Report” that Christopher Bush had witten to
docunent the entry.!® During the course of the neeting, Chief
Duffy suggested that Trooper Fultz and Lieutenant Ignatz were
t here because of the conplaint Christopher Bush had fil ed agai nst
Sergeant Tripp. Trooper Fultz testified, however, that he and
Li eutenant Ignatz were only there as part of their CLEAN duties.
12/ 22/ 09 C. Bush Dep. at 45-49, 57; Incident |Investigation
Report, Ex. C.Bush-1 to 12/22/09 C. Bush Dep.

On June 6, 2007, Lieutenant Ignatz sent a letter to
Chief Duffy indicating that the investigation into Christopher
Bush’s CLEAN entry had been conpleted. Lieutenant Ignatz noted
t hat al t hough the Newtown Townshi p Police Departnent had | acked
jurisdiction, lIgnatz found no violations of CLEAN policy.
Nonet hel ess, Lieutenant |gnatz questioned the “truthful ness of
Detective Bush,” in view of the fact that Christopher Bush
initially denied producing a report on the m ssing subjects until
Chief Duffy produced the investigation report. Lieutenant Ignatz
separately inforned Lieutenant Hle that there had been no CLEAN

violations. June 6, 2007, Letter fromLieutenant |gnatz, Ex.

°Trooper Fultz later testified that when he requested a
“M ssing Person Report,” that request enconpassed the “Incident
I nvestigation Report” that Chief Duffy ultimtely produced, and
any differences between the two would be nerely semanti c.
7/ 20/ 10 Fultz Dep. at 16-17.
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C.Bush-3 to 12/22/09 C. Bush Dep.; 1/7/10 Ignatz Dep. at 47, 58-
59.

On July 3, 2007, Captain H Il sent an email to multiple
reci pients, including Captain Aiphant, requesting that
Chri stopher Bush’s conpl ai nt agai nst Sergeant Tripp be *bunped
up” to a “supervisory investigation,” and that Lieutenant Dennis
Hil e be assigned to conduct the investigation. Captain Hil
attached certain “correspondence” to his e-mail, but indicated
that it had not yet been sent to the Newt own Townshi p Supervisors
because Captain Hill had been waiting for the results of the
CLEAN i nvestigation. Captain Hill explained that Christopher
Bush had not violated CLEAN policy, but that he had lied to the
CLEAN Adm nistrative Unit investigators. Captain H Il directed
Li eutenant Ignatz to send a copy of the CLEAN i nvestigation to
Lieutenant Hile. July 3, 2007 Email from Kenneth H Il to Captain
AQiphant, et al., Ex. to 7/20/10 A i phant Dep. *?

On July 31, 2007, Captain Kenneth H Il sent a letter to
Chri stopher Bush explaining that the conplaint agai nst Sergeant
Tripp had been forwarded for his review. Captain H !l indicated

that he found no evidence of wongdoing by Sergeant Tripp or

1The record is unclear on the specific dates of the
i nvestigations. As noted above, it appears that Lieutenant Hile
had al ready begun investigating the conpl ai nt agai nst Sergeant
Tripp prior to Captain HIll’'s email on July 3, 2007.

2The emnil is not marked as an exhibit, but was appended by
the plaintiffs to the end of Captain Aiphant’s deposition.
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ot her nmenbers of the Mansfield barracks. Captain H Il also noted
that the investigation had reveal ed certain instances in which
Chri stopher Bush had used his police power for personal reasons,

i ncluding making a CLEANNNCIC entry with no jurisdiction, witing
a mnimal investigative report, and denyi ng havi ng made such
report until being confronted with the docunent. Captain Hil

i nformed Christopher Bush that he was forwarding the letter, as
well as the original conplaint, to the Newtown Township Police
Chi ef and Supervisors for whatever action they deened
appropriate. 12/22/09 C. Bush Dep. at 58; July 31, 2007, Letter
from Captain Kenneth HIl, Ex. CGBush4 to 12/22/09 C. Bush Dep.

Also on July 31, 2007, Captain Hll sent a letter to
t he Newt own Townshi p Supervisors. Hill indicated his belief that
Chri stopher Bush had abused his authority as a police officer for
personal reasons, and that his actions were condoned by Chi ef
Duffy. 12/22/09 C. Bush Dep. at 61.1%

Upon receipt of Captain Hill's letter, the Township
conducted an investigation that comenced around August 2007 and
| asted for nine nonths. In md-My 2008, Joseph Czaj kowski, the
Townshi p Manager, decided to term nate Chri stopher Bush based on

the results of the investigation. M. Czajkowski sent a letter

B3The July 31, 2007, Letter from Captain Kenneth Hill to the
Newt own Townshi p Supervi sors was not marked during the
deposition, but is appended to the Decenber 22, 2009 Deposition
of Christopher Bush, imediately follow ng Exhibit C Bush-4.
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to Christopher Bush charging himwth violations of 53 P.S. § 812
based on official msconduct and ot her offenses.! The Township
term nated Christopher Bush’s enploynent on May 15, 2008.

12/ 22/ 09 C. Bush Dep. at 61-62; Arbitration Opinion and Award,

Ex. 6 to the Defs.” S.J. Br., at 8-9.

Chri stopher Bush filed a grievance over his term nation
on May 16, 2008. After a hearing, an arbitrator reversed the
term nati on deci sion because the Township had failed to provide
Chri stopher Bush with a pre-termnation hearing. The arbitrator
concl uded, however, that Christopher Bush had engaged in
“significant m sconduct” that warranted a thirty-day
suspensi on. ® Chri st opher Bush was reinstated as a detective on
May 28, 2009, and received full back pay mnus the thirty-day
suspension. Arbitration Opinion and Award, Ex. 6 to the Defs.
S.J. Br., at 10, 26, 33, 36-37; 12/22/09 C. Bush Dep. at 65-66.

The plaintiffs initiated this action on Novenber 26,

2007, and filed their first anended conplaint on February 19,

YSpecifically, Christopher Bush was charged with official
m sconduct, m suse of Newtown resources for non-police matters,
m srepresenting and/or omtting pertinent facts to other |aw
enforcenent officials, abuse of authority, neglect of duty,
providing inconplete information on reports and to officials so
t hat appropriate anal ysis and deci sions coul d be nmade,
potentially endangering the welfare of three m nor children, and
conduct unbeconming to a Newtown Police Oficer.

®The plaintiff admtted to having engaged in the conduct
for which he was suspended. Tr. of Oral Arg. on Cctober 25,
2010, at 60-61.
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2008. David Bush asserted five counts under 42 U S.C. 8§ 1983 and
various state | aws agai nst defendants Serene, Adans and Russell,
all of which have since been dism ssed, and those defendants are
no |l onger parties to this action.! David Bush’'s subsequent suit
agai nst those defendants in Virginia was di sm ssed for procedural
errors. Tr. at 34. David Bush’s sole remaining claimin this
actionis a claimfor civil conspiracy to conmt state torts

agai nst Sergeant Tripp (Count V).

Chri stopher Bush has asserted two counts agai nst
defendants H Il, Ignatz and Tripp: (1) a 8§ 1983 claimfor First
Amendnent retaliation (Count I11); and (2) a claimfor civil
conspiracy to commt state torts (Count V). Defendants Hill
I gnatz and Tri pp have noved for summary judgnent on Chri stopher
Bush’s clains. For the reasons that follow, the Court will grant

t he def endants’ noti on.

%See the Court’s Menorandum and Order dated Novenber 3,
2008, and the Court’s Menorandum and Order dated January 28,
2009.
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1. Analysis?

The Court will begin its analysis with Christopher
Bush’s clains, which the Court concludes cannot survive sunmmary
judgnment. The Court will then discuss David Bush’s renaining
cl ai m agai nst Sergeant Tripp, with respect to which the
def endants have not noved for summary judgnent. Defense counse
expl ained at oral argunent that he understood this claimto have
been di sm ssed by the Court’s Menorandum and Order dated January
28, 2009. The Court agrees that David Bush’s clai mcannot

survive under the logic of the Court’s prior decision.

A. Chri st opher Bush’'s d ai ns

1. Count II1l: First Anmendnent Retaliation

Chri stopher Bush asserts a First Anendnent retaliation
claimunder 42 U S.C. § 1983 agai nst defendants Hill, Tripp, and

Ignatz. The plaintiff!® argues that each of these defendants

"On a notion for sunmary judgment, the Court considers the
evidence in the light nost favorable to the nonnoving party.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256 (1986). A
party noving for summary judgnent nust show t hat
there are no issues of material fact and that judgnent is
appropriate as a matter of law Fed. R CGv. P. 56(c). The
nmoving party bears the initial burden of showing that there are
no i ssues of material fact. Celotex Corp. v. Catrett, 477 U.S.
317, 323 (1986). Once a properly supported notion for summary
judgment is made the burden shifts to the non-noving party, who
must set forth specific facts showing that there is a genuine
issue for trial. Anderson, 477 U S. at 250.

8The Court will refer to Christopher Bush as “the
plaintiff” throughout this section.
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retaliated against himfor engaging in protected activity:
namely, for associating with his brother David Bush, and for
filing a conplaint with the PSP agai nst Sergeant Tripp.*°

In his anmended conplaint, the plaintiff identifies two
adverse actions that he contends were based on a retaliatory
nmotive: (1) the initiation and carrying out of a CLEAN
investigation; and (2) the letter that Captain H Il sent to the
Newt owmn Townshi p Supervi sors, which pronpted an investigation.
See Am Conmpl. 91 52-55, 88, 92. In the parties’ briefs and
during oral argunment, however, the parties focused al nost
entirely on Christopher Bush’s subsequent term nation - which was
| ater reduced to a thirty-day suspension - as the adverse action
at issue. As a consequence, there exists considerabl e confusion
over the adverse actions giving rise to the plaintiff’s First
Amendnent retaliation claim

To prevail on a First Anendnent retaliation claim a
plaintiff nmust establish that: (1) the activity in question was
protected by the First Arendnent; (2) the plaintiff suffered an
adverse action; and (3) there was a causal |ink between the

constitutionally protected conduct and the retaliatory action.

Al t hough the plaintiff alleges in his conplaint that he
was retaliated against for engaging in both of these protected
activities, the plaintiff devotes his brief to arguing that the
protected activity in question was the filing of a conpl aint
agai nst Sergeant Tripp. Neither party devotes analysis to
Chri stopher Bush’s association with his brother. See Pls.” Opp’'n
at 21-22.
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Thomas v. |Independence Twp., 463 F.3d 285, 296 (3d Cr. 2006).

The first factor is a question of law, the remaining factors are

questions of fact. Baldassare v. New Jersey, 250 F.3d 188, 194

(3d Gr. 2001).
De minims actions do not give rise to a constitutiona
violation. Instead, the alleged retaliatory conduct nust be

sufficient to deter a person of ordinary firmess from exercising

his First Amendnment rights. McKee v. Hart, 436 F.3d 165, 170

(3d Cr. 2006) (citations omtted); see also Brennan v. Norton,

350 F.3d 399, 418-19 (3d Cr. 2003). The plaintiff nust also
establish a causal connection by showi ng that his protected
activity was a substantial or notivating factor in the alleged
retaliatory conduct.? Brennan, 350 F.3d at 419. Once a
plaintiff establishes these factors, a defendant can rebut the
cl ai m by denonstrating that it woul d have reached the sane
deci sion even in the absence of the protected conduct. |[d. at
414 (citations omtted).

Were there are nmultiple defendants, the plaintiff nust
al so establish that each defendant individually participated or
acqui esced in each of the alleged constitutional violations.

C.N_ v. R dgewod Bd. of Educ., 430 F.3d 159, 173 (3d Cr. 2005);

20The causation required to establish a First Anendnent
retaliation claimis identical to that required under Title VII.
Courts focus on factors such as the timng of the retaliation and
evi dence of continuing aninosity. Brennan, 350 F.3d at 420.
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Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d G r. 1988).

The parties make no argunents with respect to the first
factor. Instead, the defendants concede that the plaintiff
engaged in protected activity by filing a conpl ai nt agai nst
Sergeant Tripp.?* Defs.’” S.J. Br. at 12. Because the defendants
have conceded this point, the Court will assunme for purposes of
this notion that the plaintiff engaged in protected activity.

The Court notes, however, that it has certain questions
about the nature of the plaintiff’s activities, which neither
party has addressed. Wth respect to the plaintiff’s conpl ai nt
agai nst Sergeant Tripp, a public enployee does not have an
absolute right to free speech. Instead, as a threshold matter, a
public enpl oyee nust be speaking as a citizen about a matter of
public concern to invoke constitutional protection. Public
speech that is made pursuant to official duties, or that
constitutes “nerely personal grievances,” is not protected by the

Fi rst Anmendment. Hll v. Borough of Kutztown, 455 F.3d 225, 241-

42 (3d Gr. 2006) (citing Garcetti v. Ceballos, 547 U S. 410, 418

(2006)) .
In contrast, where a public enpl oyee petitions the
governnment through a formal nechani sm such as filing a | awsuit

or a grievance, that enployee is protected fromretaliation by

2The def endants make no argunment with respect to the
plaintiff’s claimthat he engaged in protected activity by
associating with his brother, David Bush.
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the Petition Clause of the First Anendnent even where the
activity is related to a matter of solely private concern. See

Foraker v. Chaffinch, 501 F.3d 231, 236 (3d Cr. 2007); Brennan,

350 F.3d at 417. Internal conplaints to an enployer, which are
processed up the chain of conmand, do not necessarily constitute

protected petition activity, however. See Foraker, 501 F.3d at

237.

Wth respect to the second factor of the plaintiff’s
retaliation claim the parties are unclear on the underlying
adverse actions giving rise to this suit. As noted above, the
plaintiff identified two adverse actions in his anended
conplaint: the CLEAN investigation and Captain Hill's letter to
t he Newt owmn Townshi p Supervisors. In the briefs and at ora
argunent, however, the parties focused primarily on the
plaintiff’s term nation, which was | ater reversed and reduced to
a thirty-day suspension.? The term nation occurred on May 15,
2008, over six nonths after the plaintiff filed his amended
conplaint. The plaintiff never sought leave to file a second
anended conplaint to reflect his termnation, and therefore
neither the termnation, nor the plaintiff’s subsequent thirty-

day suspension, is properly before the Court as an adverse

25ee, e.q9., Pls.” Qopp'n at 22 (“The adverse action was
Chri stopher Bush’s term nation from enploynment with Newt own
Township”); Tr. at 46 (plaintiffs’ counsel identifies the fact
that Christopher Bush “got fired” as the adverse action).
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action.®

No reasonabl e juror could conclude that the CLEAN
i nvestigation was sufficiently adverse so as to inplicate the
First Amendnent. Based on a review of the record, the CLEAN
investigation in this case appears to have been consistent with
the plaintiff’s duties as a police officer. The FBI subjects any
agency nmaking CLEANNNCI C entries to certain auditing
requi renents. To that end, agencies are regularly audited, or in
sonme instances investigated, to ensure that CLEAN NCI C reporting
requi renents are satisfied. 1/7/10 Ignatz Dep. at 25-27. As a
consequence, the routine use of the CLEAN NCI C network could
result in an audit or investigation, even in the absence of
protected activity. The plaintiff has not shown that the CLEAN
investigation in this case was sonehow atypi cal or otherw se
i nproperly conduct ed.

In addition, the record fails to show how the plaintiff
was harmed by the CLEAN i nvestigation. The plaintiff was subject
to a single interviewin the course of the CLEAN i nvestigation.

Li eutenant Ignatz, who conducted the interview along with Trooper

Fultz, ultimtely concluded at the end of the investigation that

ZEven if Christopher Bush’'s term nation or suspension were
properly before the Court, the Court would still grant summary
judgnment in favor of the defendants. There is no evidence in the
record that the defendants had any personal involvenent in the
decisions to term nate or suspend the plaintiff. In addition, as
wi |l be discussed below, the record cannot support an inference
of causation wth respect to any of the defendants.
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the plaintiff had not violated any CLEAN policy. At oral
argunment, when asked how the CLEAN investigation had harned the
plaintiff, plaintiff’s counsel explained: “Wll, he had to go and
get interviewed” and then “[h]e got fired.” Tr. at 44-46. There
is no evidence in the record, however, suggesting that the CLEAN
i nvestigation was connected to the plaintiff’s subsequent
termnation. Instead, the plaintiff’'s termnation was the result
of the independent investigation by Newtown Township. The only
harmthe plaintiff suffered as a result of the CLEAN
i nvestigation, therefore, was the inconveni ence of being subject
to an interview. A single interview of a police officer is too
trivial to inplicate the First Anendnent. On these facts, no
reasonabl e juror could conclude that the CLEAN i nvestigation had
nore than a de mninms inpact on the plaintiff’s speech.

The Court questions whether Captain Hll's letter to
t he Newt own Townshi p Supervi sors was an adverse action. One
could argue that Captain H Il s letter began a process that
ultimately resulted in the plaintiff’s term nation and subsequent
suspension. On the other hand, however, Captain Hll's letter
was sent to a third party, which conducted an i ndependent
i nvestigation and reached its own conclusions. It is therefore
not clear whether a letter to a third party would deter a person
of ordinary firmess fromexercising his constitutional rights.

Nonet hel ess, the Court wll assunme for purposes of this notion
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that Captain Hll’s conduct was sufficiently adverse. As wll be
di scussed bel ow, however, the record cannot support an inference
of causation wth respect to Captain Hill.

Apart fromthe possible | ack of adverse action in this
suit, additional considerations with respect to each def endant
warrant the grant of summary judgnent. First, there is no
i ndi cation that Sergeant Tripp was personally involved in any of
the purportedly adverse actions identified by the plaintiff. As
for Lieutenant Ignatz and Captain Hill, even assum ng that the
plaintiff has identified sufficiently adverse actions, there is
no evidence of a retaliatory notive.

The record contains no evidence of Sergeant Tripp’' s
personal involvenent in the CLEAN investigation or Captain Hll’'s
letter.?* The plaintiff offers two argunents to connect Tripp to
the CLEAN investigation. First, the plaintiff argues that
Lieutenant Hile interviewed Sergeant Tripp, and in the course of
the interview, Tripp urged Hle to conduct an investigation into

the plaintiff’s CLEAN entry. Lieutenant Hile, in turn,

24At oral argunent, plaintiff’s counsel was initially unable
to articulate Sergeant Tripp’'s role in the purportedly adverse
actions, and instead conceded: “So if all he s doing is nothing

| may not able [sic] to survive as to him” Tr. at 37.
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purportedly reported this information to Captain Hll.? Second,
the plaintiff argues that Sergeant Tripp “m ght have been”
interviewed by Trooper Fultz fromthe CLEAN Adm nistrative Unit.
The record does not support the plaintiff’s argunents.
Al t hough Sergeant Tripp testified that he was interviewed by
Li eutenant Hile, Tripp could not recall whether the CLEAN entry
was di scussed during the interview, or whether he encouraged Hile
to conduct an investigation. 1/7/10 Tripp Dep. at 108-09; 129-
130. Even assunming the CLEAN entry was di scussed during the
interview, the record does not indicate whether the interview
occurred before or after Captain H Il had requested a CLEAN
i nvestigation, or whether the results of the interview were ever
reported to Captain Hll. Instead, the record indicates that at
sone point, Sergeant Tripp becane generally aware of the CLEAN
i nvestigation, but there is no evidence that Tripp was otherw se

i nvol ved. These facts cannot support an inference of personal

#As noted above, the record is in dispute on whether
Sergeant Tripp was ever interviewed by Lieutenant Hile. In their
opposition brief, the plaintiffs argue that Sergeant Tripp was
never interviewed. At oral argunent, however, plaintiffs’
counsel argued that Sergeant Tripp was in fact interviewed by
Lieutenant Hile. Conpare Pls.” Oop'n 52 wth Tr. at 53-54.
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i nvol venent . ?® See Brennan, 350 F.3d at 419 (requiring plaintiff

to establish retaliation by each particul ar defendant).

Wth respect to Captain Hll's letter to the Newt own
Townshi p Supervisors, the record also fails to support an
i nference of Sergeant Tripp s personal involvenent. The
plaintiff has cited to no facts indicating that Sergeant Tripp
ever communi cated with Captain H Il or participated in either of
his investigations.?” The plaintiff relies on speculation to
connect Sergeant Tripp to Captain Hll's letter, arguing that
Tripp “could have had” communication with Hi |l about Christopher
Bush and David Bush. Pls.” Oop'n T 53. 1In the deposition
testinmony on which the plaintiff relies, however, Sergeant Tripp
testified that he could not recall whether he ever had a
di scussion wwth Captain HIl. 1/7/10 Tripp Dep. at 131-32.
Based on these facts, no reasonable juror could conclude that

Sergeant Tripp was personally involved in any of the adverse

26The record is al so uncl ear on whether Sergeant Tripp ever
actually spoke with Trooper Fultz, as the plaintiff contends.
Even if Tripp and Fultz did speak, however, an interview al one
cannot support an inference that Tripp was personally involved in
the CLEAN investigation. Instead, such an interview would be
consistent with the fact that Sergeant Tripp was involved in the
underlying events that gave rise to the investigations. See
Pls.” Qop’n T 52; 1/7/10 Tripp Dep. at 100-02; 130-32.

2 ndeed, at oral argument, plaintiffs’ counsel conceded
that he was unable to find anyone who had spoken to Sergeant
Tripp about Captain Hll's letter. Instead, counsel explained
that it appeared that “the letter was the decision of H Il and
HIll alone.” Tr. at 37.
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action identified by the plaintiff.?®

Wth respect to Lieutenant lIgnatz and Captain Hll,
assum ng arguendo that the plaintiff has identified
constitutionally cognizabl e adverse actions, the plaintiff has
failed to establish a retaliatory notive. The record indicates
that Lieutenant lIgnatz was first made aware of the CLEAN
investigation on the day that he interviewed the plaintiff. The
nmorni ng of the investigation, Trooper Fultz asked Lieutenant
lgnatz, for the first tine, to acconpany himto interview
Chri stopher Bush. 1/7/10 Ignatz Dep. at 20-22, 29. Prior to
that time, Trooper Fultz had been carrying out the
i nvestigation.? Lieutenant Ignatz explained that he

participated in the interview because he was new to the job and

2The only evidence of Sergeant Tripp’'s personal conduct
towards the plaintiff is based on events that occurred before the
plaintiff filed a conplaint against Tripp. Specifically, in the
course of the plaintiff’s investigation into the whereabouts of
David Bush’s children, Sergeant Tripp spoke to the plaintiff in a
manner that the plaintiff found to be discourteous and
unprof essional. The Court concludes that Tripp s denmeanor when
communicating with the plaintiff is de mnims and does not
inplicate the First Amendnent. Courts have found retaliatory
acts insufficiently adverse when the acts are akin to criticism
fal se accusations, or verbal reprimands. See Brennan, 350 F. 3d
at 418-19. Sergeant Tripp s comuni cations with Christopher Bush
fall into the category of de mnims criticismor verba
repri mands, and would therefore not deter a person of ordinary
firmess fromexercising his First Arendnent rights.

2]t was Trooper Fultz, not Lieutenant |Ignatz, who received
an email fromLieutenant Hile on February 13, 2007, requesting a
CLEAN i nvestigation. Lieutenant Ignatz was not yet a nenber of
the CLEAN Admi nistrative Unit at that time. 1/7/10 Ignatz Dep
at 49.
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wanted to | earn how such investigations were conducted. 1/7/10
| gnatz Dep. 37-38. Although Lieutenant Ignatz was informed about
the conpl ai nt agai nst Sergeant Tripp, there is no indication that
| gnatz knew either Tripp or the plaintiff, or that he had reason
to suspect that the CLEAN investigation was retaliatory.3 The
fact that Lieutenant Ignatz's report ultimately cleared the
plaintiff of any CLEAN violation further underm nes the argunent
that Ignatz’'s actions were notivated by a retaliatory purpose. 3!
The plaintiff has also failed to establish a
retaliatory notive wwth respect to Captain Hll. 1In order to
show causation, the plaintiff relies on weak tenporal proximty
between Captain Hill's recei pt of the conplaint against Sergeant
Tripp, and his decision to initiate a CLEAN i nvestigation. Apart
fromthis weak tenporal proximty, however, nothing in the record

supports an inference that Captain Hill’s actions were notivated

30The plaintiff’s argunment hinges on the fact that | AD
conpl aints, such as the one agai nst Sergeant Tripp, are assigned
to specific investigators and only the assigned investigators may
carry out such investigations. The plaintiff argues that Ignatz
and Fultz therefore interfered with the I AD i nvestigation by
interview ng Christopher Bush about the CLEAN entry. According
to the plaintiff, this interference suggests a retaliatory
notive. The plaintiff has cited no evidence, however, suggesting
that Tripp and Fultz's interview was related to anything apart
fromtheir CLEAN duties.

31The plaintiff nmakes no argunents attenpting to connect
Li eutenant Ignatz to Captain Hll's letter.
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by a retaliatory purpose. *

In addition, Captain H Il has articul ated an
i ndependent, non-retaliatory reason for his conduct. Captain
Hi |l explained that he requested a CLEAN i nvestigation after he
had al ready begun investigating the plaintiff’s conpl aint agai nst
Tripp. In the course of investigating the conplaint, Captain
Hll noticed that the plaintiff had made a CLEAN entry with an
apparent lack of jurisdiction, which pronpted Hill to request a
CLEAN i nvestigation. October 24, 2008 Arb. Testinony of Captain
HIll, Ex. to Pls." OQop'n, at 45. Captain Hll’'s letter to the
Newt own Townshi p Supervi sors was based both on HIl’s own
conclusion that the plaintiff had engaged in m sconduct, as well
as Lieutenant Ignatz’'s CLEAN report, which questioned the
plaintiff’s “truthful ness” and noted that the plaintiff had acted

Wi t hout jurisdiction.

32The plaintiff points to the fact that Trooper Fultz and
Li eutenant Ignatz were aware of the plaintiff’s | AD conpl ai nt
prior to conducting the CLEAN investigation. According to the
plaintiff, this information nust have cone from Captain Hll,
whi ch suggests that Hi Il wanted the CLEAN i nvestigators to
retaliate against the plaintiff. The record does not support the
plaintiff’s argunent. Captain Hill testified during his
deposition that he never spoke with Trooper Fultz or Lieutenant
Ignatz prior to the investigation, nor did he disclose the fact
of the plaintiff’s conpl aint against Sergeant Tripp. April 15,
2010 Dep. of Kenneth Hi Il (*4/15/10 Hll Dep.”), Ex. to PIs.
Qpp’' n, at 148-49. The plaintiff has not been able to identify -
and the Court has not been able to find - anything in the record
to the contrary. There is no indication that Captain H |l nmade
t he decision to communicate this information to the CLEAN
i nvesti gat ors.
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Captain H ll’ s independent, non-retaliatory reasons for
hi s conduct are corroborated by |ater devel opnents in this case.
As discussed earlier, the plaintiff was term nated foll ow ng an
i ndependent investigation by Newtown Township. During a
subsequent arbitration proceeding, the term nation was reduced to
a thirty-day suspension, which was inposed on the plaintiff for
his own admtted conduct. Tr. at 60-61. The evidence therefore
suggests that the plaintiff’s term nation and suspension were the
result of superseding causes, rather than Captain Hll’s own
conduct. In addition, the fact that both Newtown Townshi p and an
i ndependent arbitrator found that the plaintiff had engaged in
m sconduct warranting discipline further underm nes any inference

of causation. See Brennan, 350 F.3d at 423-24 (concl uding that

affirmation of plaintiff’s suspension on appeal corroborated
defendant’s non-retaliatory rationale).

In view of the foregoing analysis, the Court concludes
that the plaintiff has failed to establish a First Amendnent
retaliation claimagainst any of the nanmed defendants. Because
the Court will grant summary judgnment on this basis, it need not
address the defendants’ alternative argunent that they are

shi el ded by the doctrine of qualified immunity.
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2. Count V: Civil Conspiracy to Commit State Torts

Chri stopher Bush al so asserts a claimcaptioned “Civil
Conspiracy to Conmt State Tort” against defendants HilIl, Tripp
and Ignatz. Many of the allegations in Count V relate to David
Bush and defendants that have already been dism ssed fromthis
action. Wth respect to the allegations that pertain to
Chri stopher Bush, the anmended conpl ai nt does not identify the
precise state torts that defendants Hill, Ignatz and Tripp
all egedly conspired to conmt. Instead, Count V repeats many of
the sane allegations set forth in the plaintiff’s First Amendnent
retaliation claim?3 The defendants have noved for summary
j udgnent on the grounds of state sovereign imunity.

By statute in Pennsylvania, “the Commonwealth, and its
officials and enpl oyees acting within the scope of their duties,
shall ... enjoy sovereign and official imunity,” except where
specifically waived by the General Assenbly. 1 Pa. C S. § 2310.
The General Assenbly has carved out nine exceptions to sovereign

i munity, which are set forth in 42 Pa.C. S. § 8522(b).3 \ere

3At oral argunent, plaintiff’s counsel was unable to
identify the particular state torts on which Count Vis
predi cated. See Tr. at 66-67.

34The ni ne exceptions to sovereign imunity are:
(1) operation of any notor vehicle in the possession or control
of a Commonweal th party; (2) acts of health care enpl oyees of
Commonweal th agency nedical facilities or institutions; (3) care,
custody or control of personal property in the possession or
control of Commonwealth parties; (4) dangerous condition of
Commonweal t h agency real estate and si dewal ks; (5) dangerous
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sovereign imunity applies, an enployee of a Commonweal t h agency
acting wwthin the scope of his duties is protected fromthe
inposition of liability, even for intentional tort clainms. La

Frankie v. MKklich, 618 A 2d 1145, 1149 (Pa. Commw. Ct. 1992).

There is no dispute that the defendants in this action
are Commonweal th enpl oyees. There is also no dispute that this
case falls outside of the nine exceptions set forth in 42 Pa.C. S
8 8522(b). As a consequence, the sole question is whether the
def endants acted within the scope of their duties. Because the
factual underpinnings of Count V are identical to those
underlying the plaintiff’s First Anmendnent claim the Court
relies on its earlier analysis of the record to answer this
question. For substantially the sane reasons di scussed above,
the Court concludes that there is no evidence that the defendants
acted i nproperly or otherw se outside the scope of their duties.
Accordingly, the Court will grant summary judgnent in favor of

t he defendants based on sovereign immunity.

condi tion of highways under the jurisdiction of Commopnwealth
agency created by potholes or sinkholes or other simlar
conditions created by natural elenents; (6) care, custody or
control of animals in the possession or control of a Commonwealth
party; (7) sale or liquor at Pennsylvania |iquor stores; (8) acts
of a nmenber of the Pennsylvania mlitary forces; and (9)

adm ni stration, manufacture and use of toxoid or vaccine. 42
Pa.C. S. 8 8522(b); see also La Frankie v. MKklich, 618 A 2d 1145,
1149 n.3 (Pa. Comw. Ct. 1992).
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B. Davi d Bush's d ai ns

In the anended conpl aint, David Bush asserted four
counts agai nst defendants Adanms, Russell, and Serene (Counts |-
V), and an additional count against the sane three defendants,
pl us Sergeant Tripp (Count V). In this Court’s Menoranda and
Order dated Novenber 3, 2008, and January 27, 2009, the Court
di sm ssed all clainms agai nst defendants Adans and Russell for
| ack of personal jurisdiction. The Court also dismssed al
cl ai rs agai nst Serene for |ack of personal jurisdiction, with the
exception of David Bush’s civil conspiracy claim which the Court
dismssed for failure to state a claim See Menorandum and O der
of Jan. 27, 2009, at 3. Therefore, David Bush's sol e renaining
claimis against Sergeant Tripp for civil conspiracy to conmt
state torts.

Def endant Tripp did not nove for sunmary judgnment on
this claim At oral argument, defense counsel expl ained that he
understood this claimto have been dism ssed by the Court’s
Menor andum and Order of January 27, 2009. Tr. at 5-7. After the
Court noted that Count V had not been di sm ssed agai nst Sergeant
Tripp, however, the parties offered argunents with respect to
this claim Tr. at 26. 1In addition, the plaintiff argued
agai nst sunmary judgnent on this claimin his opposition brief,
because he understood Count V to have survived this Court’s prior

decision. The Court therefore concludes that the parties have
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had anpl e opportunity to nake argunents with respect to this
claim and it is ripe for resolution.

Based on the logic of the Court’s prior decision in
this case, and in view of the record, the Court will grant
summary judgnent in favor of Sergeant Tripp. |In the Court’s
Menmor andum and Order of January 27, 2009, the Court concl uded
that the plaintiff’s civil conspiracy cl ai magainst Serene was
i npl ausi bl e and failed the pleading standard. Specifically, the
plaintiff had alleged that Serene entered into a conspiracy with
Sergeant Tripp, pursuant to which Tripp hel ped Serene flee
Pennsyl vania with her children. As part of this conspiracy,
Sergeant Tripp allegedly refused direct orders, and disregarded
his duties by failing to enter David Bush’s children into the
CLEAN networ k when they were reported as mssing by their father.
The plaintiff also alleged that Sergeant Tripp was part of an
organi zation that “hides wonen and children.” See Menorandum and
Order of Jan. 27, 2009, at 7-8.

The Court concluded that the allegations regarding a
conspi racy between Serene and Sergeant Tripp were inplausible
because the amended conpl aint offered nothing nore than the
content of the alleged agreenent. The plaintiff asserted no
all egations regarding the relationship between Sergeant Tripp and
Serene, or whether they even knew each other. |In addition, the

plaintiff’s bare allegations that Sergeant Tripp was a nenber of
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an organi zation that hides wonen and children were deened to be
conclusory, and could not support a conspiracy claim See
Court’s Menorandum and Order of Jan. 27, 2009, at 12-16.

The cl ai m agai nst Sergeant Tripp is identical to the
claimthat the Court already dism ssed against Serene, and is
predi cated on the sanme purported agreenent between the two
def endants. The Court concludes that Sergeant Tripp is entitled
to sunmary judgnment, because nothing in the record has cured the
defects that the Court identified in its prior Menorandum As a
consequence, no reasonable juror could conclude based on the
undi sputed facts that Serene and Sergeant Tripp entered into an
agreenent to commt state torts.

Finally, the plaintiff argues that additional clains
remain before the Court. At oral argunent, plaintiff’s counse
expl ai ned that Count V is neant to enconpass nore than a civil
conspiracy claim notwthstanding its |abel: “State Pendent C aim
Civil Conspiracy to Conmt State Tort against Plaintiffs.” The
plaintiff argues that Count V al so enconpasses a 8§ 1983 claim
agai nst Sergeant Tripp, based on Tripp’s interference with David
Bush’ s Fourteenth Anmendnent right to associate with his children.
Tr. at 10-11. The plaintiff argues that this claimis predicated
upon the fact that Sergeant Tripp treated David Bush and Serene
differently. Nanely, Sergeant Tripp did not enter David Bush’'s

children into the CLEAN network when he reported them as m ssing.
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Yet, Sergeant Tripp purportedly entered the children into CLEAN
when Serene reported themas mssing. Tr. at 14-18.

Even assum ng that this claimis properly before the
Court, the Court concludes that it is unsupported by the record.
As discussed in Part | of this Menorandum there is no evidence
that the PSP entered the children into the CLEAN network when
Serene reported themas m ssing, after having refused to do so
for David Bush. The plaintiff’s argunment is predicated on the
deposition testinony of Sergeant Tripp, which is not based on
personal know edge. |Instead, Sergeant Tripp’'s testinony was
based on a report that he did not prepare, and which also fails
to support the plaintiff’s argunment. The plaintiff has been
unable to cite any other facts in the record to support this
claim Accordingly, the Court concludes that sumary judgnent is

appropri ate.

[11. Concl usion

For the foregoing reasons, the Court will grant sunmmary
judgnent on all remaining clains in favor of defendants Hill
| gnatz and Tri pp.

An appropriate order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D BUSH et al . : CIVIL ACTI ON
V.
S.C. ADAMB, et al. : NO. 07- 4936
ORDER

AND NOW this 18th day of May, 2011, upon consideration
of the defendants Hill, Ignatz and Tripp’'s Mtion for Summary
Judgnent (Docket No. 49), the opposition and reply thereto, and
foll owi ng oral argunent held on Cctober 25, 2010, IT IS HEREBY
ORDERED, for the reasons stated in a nmenorandum of | aw bearing
today’s date, that the notion is GRANTED. Judgnent is hereby
ENTERED i n favor of the above-named defendants and agai nst the

plaintiffs. This case is closed.

BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.
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